SAJTHERN UTAH WLDERNESS ALLI ANCE
| BLA 99-62 Deci ded March 30, 1999

Appeal froma decision by the Deputy Sate Drector, D vision of
Natural Resources, Wah Sate (fice, Bureau of Land Managenent, denying a
request for Sate Drector Reviewas untinely filed. UTU 62645, SCR 98- 08.

Affirned; Request for Stay deni ed as noot .

1. Al and Gas Leases: Rental s: Suspensi ons--Rul es of
Practice: Appeal s--Rules of Practice: Appeals: Tinely
FHling

Arequest for Sate Drector Reviewof a BLM

deci sion pursuant to 43 CF.R § 3185.1 and 43 CF. R
§ 3165.3(b) is properly denied as untinely when the
request is filed nore than 20 busi ness days after

t he deci si on was recei ved.

APPEARANCES W Herbert McHarg, Esq., Mbab, UWah, for Southern Uah

Wl derness A liance; Mchael S Johnson, Esg., Salt Lake dty, Wah, for

I ntervenor Mssion Energy, LLC David K Gayson, Esq., dfice of the Held
Solicitor, US Departnent of the Interior, Salt Lake dty, Wah, for the
Bureau of Land Managenent .

(PN ON BY ADM N STRATI VE JUDEE KELLY

Sout hern Wah WIderness Alliance (SO has appeal ed an Gt ober 1,
1998, Decision of the Acting Deputy Sate Orector, Wah Sate (fice,
Bureau of Land Managenent (BLM, denying SUM s request for Sate DOrector
Reviewas untinely filed. SUMA s appeal includes a request for a stay
of the Decision. By Oder dated Decenber 8, 1998, Mssion Energy, LLC
(Mssion) was granted intervenor status.

O Septenber 22, 1998, SUM filed a request for Sate Drector Review
of the Novenber 12, 1997, decision of the Mneral s Adjudication G oup
Leader, Wah Sate Ofice, BLM granting a suspension of oil and gas | ease
UTU 62645, owned by Mssion. The subject |ease is |ocated i n northeast
CGarbon Gounty, Wah, along Horse Bench, a ridge dividing the Nne Ml e
CGanyon and the Rock House Canyon drai nages. BLMgranted Mssion the | ease
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suspension in the interest of conservation, pursuant to section 39 of the
Mneral Leasing Act, as anended, 30 US C 8§ 209 (1994) and 43 CF. R
§ 3103. 4- 4.

S asserts that Mssion failed totinely fileits Application for
Permt to Dxill (APD, and that the public was not notified of BLMs grant
of suspension to Mssion until August 25, 1998, when SUM received in the
nai | an Environnental Assessnent (EA) (UT-066-97-55) and a request fromBLM
for public cooment on the EA Because the EA referenced the grant of
suspensi on, SUM asserts that "the Gant is inherently tied to the decision
record on the EA and therefore, [SUM s] Request would be tinely if filed
w thin 20 busi ness days of receipt of the EA"™ (Notice of Appeal, Request
for Say, and Satenent of Reasons, hereafter cited as SCR at 2.)

For purposes of establishing standing, SUM states that it is
"dedi cated to the preservation of the wlderness, wldife and
recreational val ues of the public lands of southern Wah,” and that its
nenbers "use and enjoy |ands surrounding the Nne M|l e Ganyon and Horse
Bench area, including the lands that wll be harned by the chal | enged
action." (SCRat 5.) SUMfurther states that the | ease suspensi on
decision "w || adversely inpact the natural val ues" of the area, and that
S s nenbers "are adversely affected by the | ease suspensi on deci si on,
the Sate Orector's denial of Appellant's Request for Review and the
proposed action identified inthe EA" (S(Rat 5, 6.)

BLMand Mssion have filed Answers to SWMWA's SR Both argue that
SUA s request for Sate Drector Reviewwas untinely filed pursuant to
the regulation at 43 CF. R § 3165.3(b), and that BLMwas not required to
notify SUM and ot her nonaf fected nenbers of the public when it suspended
Mssion's oil and gas | ease. BLMand Mssion al so assert that SUM | acks
standing to appeal BLMs Novenber 12, 1997, deci sion suspendi ng Mssion' s
oil and gas lease. dting 43 CF.R 8§ 4.410(a), they assert that SUM
has failed to showthat it is both a party to the case and that it has a
legal |y cogni zabl e i nterest adversely inpacted by the Novenber 12, 1997,
BLM deci si on.

[1] Regulation 43 CF.R § 3165.3(b) states that

[a]ny adversely affected party that contests a notice of

viol ation or assessnent or an instruction, order, or decision of
the authori zed of ficer issued under the regulations in this
part, nay request an admnistrative review before the Sate
Drector. Such request, including all supporting docunentati on,
shall be filed inwitingwth the appropriate Sate O rector

w thin 20 busi ness days of the date such notice of violation or
assessnent or instruction, order, or decision was received or
consi dered to have been recei ved and should be filed wth the
appropriate Sate Orector.
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Uhder 43 CF.R 8§ 3185.1, "[a]ny party adversely affected by a decision
of the Sate Drector after Sate Drector review has the right to appeal
that decision tothis Board. See also 43 CF. R 8§ 3165.4(a).

The record shows that SUM s request for Sate Drector Review was
not filed wthin the 20 business day tine [imt set by the regul ation, but
was filed nore than 10 nonths after BLMs deci sion granti ng a suspensi on
of operations and production to Mssion for | ease UU 62645 SUM asserts
that the tine limt should apply fromthe date it received notice of the
| ease suspension on August 25, 1998. Thus, SUMA argues, its request for
Sate Drector Reviewwas tinely, for it was filed Septenber 23, 1998,

w thin 20 busi ness days of August 25, 1998.

V¢ disagree. A challenge to a decision subject to review under
43 CF.R § 3165.3(b) nust be denied if it was not filed wthin 20
busi ness days of receipt of the decision. See Gonley P. Snth Al
Producers, 131 IBLA 313, 320 (1994). Further, in Qvin Foholm et al.,
132 TBLA IBLA 301, 308 (1995) we stated that, for the purposes of 43 CF.R §
3165. 3, [a]ny request for review* * * isuntinely if it is not filed
w thin 20 busi ness days of the date the approval was recei ved by the unit
operator or its agent." Mreover, as correctly noted by BLM

There is no requirenent that BLMnotify SUM when it decides to
suspend an oil and gas lease. Qearly, soneone who becones aware
of a BLMdecision long after the tine for seeking [Sate DOrector
Revi ew] or appeal i ng that decision has passed cannot then appeal
it on the basis that they were unanare of it before.

(BLM Answer at 2.)

V¢ also note that SMA s appeal is subject to dismssal for |ack
of standing to appeal BLMs Qctober 1, 1998, Decision to this Board.
The Board has repeatedly held that under 43 CF. R 8§ 4.410(a),
appel l ant "nust be both a party to the case and have a | egal | y cognl zabl e
interest that is adversely affected by the decision in issue. Laser,
Inc., 136 IBLA 271, 273 (1996) and cases cited. SUMis not a party
fo the case because it is undi sputed that it did not participate in the
admni strative process that resulted in BLMs decision to grant the
suspension. See B ue Mwuntains B odiversity Project, 139 I BLA 258, 269
(1997). Further, SUM has not shown that it is has an interest that is
adversel y affect ed by the suspension. As noted by BLM since Mssion's
APD has not been approved by BLM any drilling on the | ease "w | require
a future deci sion by BLMapprovi ng the APD after conpl eting appropriate
review of the environmental and other inpacts which such drilling mght
entail.”" (BLMAnswer at 3.) Thus, SUM's allegations of injury are
hypot hetical, rather than real and i rmedi ate. See Véshington Gounty, U ah,
147 | BLA 373, 379 (1999).

W therefore conclude that BLMs Qctober 1, 1998, Decisi on was correct
and nust be affirned. To the extent SUM has rai sed argunents not
specifical |l y addressed herein, they have been consi dered and rej ect ed.
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Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the Decision
appeal ed fromis affirned, and SUM s Request for Say is denied as noot.

John H Kelly
Admini strative Judge

| concur:

Janes P. Terry
Admini strative Judge
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